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House of Burgess: SCOTUS 
messes with Texas 

Court overrules frivolous abortion 
requirements 


By Rob Burgess 
Tribune columnist 


Author’s note: As per usual for this time of year, the Supreme Court issued 
a slew of consequential rulings recently on a bevy of hot-button issues. This 


is the first in my fourth annual three-part series exploring a few of them. 


June 27, the eight-member Supreme Court ruled 5-3 against state of Texas 
in the case of Whole Woman’s Health v. Hellerstedt. Justices Stephen 


Breyer, Anthony Kennedy, Ruth Bader Ginsburg and Elena Kagan overruled 


Clarence Thomas, Samuel Alito and Chief Justice John Roberts. It was the 
most significant ruling on abortion in more than two decades, yet it had 
little to do with the science of abortion. It was all about using the guise of 
promoting women’s health as a ruse to close nearly every provider in the 
state using unneccesary overregulation. It was a bait and switch of the 


highest order. 


“In 2013, the Texas Legislature enacted House Bill 2,” reads the case 
syllabus. “The ‘admitting privileges requirement’ provides that a ‘physician 
performing or inducing an abortion ... must, on the date [of service], have 
active admitting privileges at a hospital ... located not further than 30 miles 
from the’ abortion facility. The ‘surgical-center requirement’ requires an 
‘abortion facility’ to meet the ‘minimum standards ... for ambulatory 


surgical centers’ under Texas law.” 


This was an answer in search of a problem. Abortion, performed legally, in 
the typical medical settings, has little risk of complications and almost no 
patient deaths. If fully enacted, this legislation would have had devastating 
effect on access to safe procedures in a state with around 25 million 


residents, which is exactly what legislators in Austin had hoped for. 


“As the admitting-privileges requirement began to be enforced, the number 
of facilities providing abortions dropped in half, from about 40 to about 20,” 
stated the syllabus. “The number of facilities would drop to seven or eight if 


the surgical-center provision took effect.” 


To comply with the surgical-center provision, clinics that wished to stay 
open would have incurred millions in renovation costs. And admitting 
privileges require a certain quota of patients for doctors keep this 


certification. This simply isn’t feasible given the facts on the ground. 


“Doctors would be unable to maintain admitting privileges or obtain those 
privileges for the future, because the fact that abortions are so safe meant 
that providers were unlikely to have any patients to admit,” wrote Breyer in 
his majority opinion. “Colonoscopy, a procedure that typically takes place 
outside a hospital (or surgical center) setting, has a mortality rate 10 times 


higher than an abortion.” 


Besides relying on the 1973 Roe v. Wade case (which also originated in 
Texas) establishing a woman’s right to abortion, the court used the 
framework of the undue burden standard of the 1992 case, Planned 
Parenthood v. Casey, which declared “a substantial obstacle in the path ofa 
woman’s choice cannot be considered a permissible means of serving its 


legitimate ends.” 


This decision is less about abortion, and more about sticking to the facts. 
Seeing no traction on arguing the virtue of pregnancy termination on its 
face, Texas tried a sneak play diversion. Oh no, they said, this isn’t about 
abortion, it’s about women’s health. The court declared Texas’ transparent 


trickery the phoniest of balonies, and rightfully so. 


If you want to argue the merits of abortion, let’s have that discussion. Just 


don’t pretend we’re talking about something else. 


Rob Burgess, Tribune night editor, may be reached by calling 765-454-8577, 


via email at rob.burgess@kokomotribune.com or on Twitter at 


twitter.com/robaburg. 


